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FrankGecker LLP (“FG”), special counsel to CFB Liquidating Corporation, f/k/a Chicago

1

2 Fire Brick Company (“CFB”), and WFB Liquidating Corporation, f/k/a Wellsville Fire Brick
3 Company (“WFB” and, together with CFB, the “Active Debtors”), hereby submits its amended
4 application (the “Application”) for interim allowance and payment of $555,942.50 in compensation
5
6
7
8
9

and reimbursement of $15,022.42 in expenses pursuant to 11 U.S.C. §§ 328, 330 and 331 for legal
services performed and expenses incurred during the period commencing April 19, 2007 through and
including July 31, 2012 (the “Application Period”).1 In support hereof, FG respectfully states as
follows:
PRELIMINARY SUMMARY OF COMPENSATION DATA

10

A chart summarizing the services rendered for which FG seeks compensation, divided into
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11

12 project billing categories, is attached as Exhibit B to the Declaration of Joseph D. Frank (the
13 “Declaration”) accompanying this Application and is incorporated herein by reference.
14

1.

Applicant: FrankGecker LLP

2.

Reporting Period: April 19, 2007 through July 31, 2012

3.

Date of Entry of Order Authorizing Employment: June 19, 2007 (retroactive to April

15
16
17

19, 2007)

18
19

4.

Date Services by Applicant Commenced: April 19, 2007

20

5.

Date of Prior Fee Application: N/A

6.

Advanced Fee Payment Received: N/A

7.

Advanced Fee Payment Remaining: N/A

8.

Fees Awarded Pursuant to Prior Application: N/A

9.

Expenses Awarded Pursuant to Prior Application: N/A

10.

Payments Made Pursuant to Prior Application: N/A

21
22
23
24
25
26
27
1

28

By separate motion, FG intends to seek an appropriate fee enhancement relating to the services rendered. The
compensation sought in this Application is sought at FG’s customarily rates, without prejudice to FG’s efforts to obtain
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11.

Amounts Requested in Prior Application but Reserved: N/A

2

12.

Total Amount of Fees Requested in this Application: $555,942.50

3

13.

Total Amount of Expenses Requested in this Application: $15,022.42

4

14.

Total Blended Hourly Rate (Excluding Paraprofessionals): $442.11

1

5
6

INTRODUCTION
On October 10, 2001 (the “Petition Date”), the Active Debtors, their parent National

7
Refractories & Minerals Corporation (“National”) and certain of National’s other subsidiaries
8
9

(collectively, the “Debtors”) filed voluntary petitions for relief under chapter 11 of the United States

10 Bankruptcy Code (11 U.S.C. § 101 et seq.) in the United States Bankruptcy Court for the Northern
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11 District of California (the “Bankruptcy Court”). As of the Petition Date, the Active Debtors were
12 defendants in numerous personal injury and wrongful death lawsuits pending in various parts of the
13 United States. In those lawsuits, over 22,000 individuals asserted personal injury or wrongful death
14

claims against the Debtors resulting from exposure to asbestos or silica products manufactured, used

15
or sold by the Debtors and their predecessors, subsidiaries and/or former operating divisions (the
16
17
18

“Asbestos Claims”).
FG was retained as counsel to CFB in May, 2007. Over the last five years, FG has provided

19 over 1,200 hours of professional services to assist CFB, and later WFB, in their efforts to confirm a
20 chapter 11 plan that will provide substantial recoveries to the individuals sickened by asbestos or
21
22

asbestos-containing products for which CFB and/or WFB has legal responsibility. Although section
524(g) of the Bankruptcy Code includes provisions that enable companies facing asbestos-related

23
24
25

liabilities to reorganize, as discussed below, the facts and circumstances of the Debtors’ bankruptcy
cases rendered certain of the requirements of section 524(g) difficult to achieve. Nevertheless,

26 through FG’s efforts, CFB and WFB now stand on the verge of confirming a chapter 11 plan that will
27
28

an appropriate fee enhancement.
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1

provide over $16 million for their creditors. In addition, the Plan provides for the implementation of

2 a centralized Asbestos Claims resolution procedure that will:
3

(i)

prevent a race to the courthouse amongst holders of Asbestos Claims;

4

(ii)

efficiently resolve the Asbestos Claims asserted against the Active Debtors;

5

(iii)

ensure that holders of Asbestos Claims who have suffered similar levels of illness will
receive equivalent compensation; and

(iv)

avoid a substantial portion of the expenses that all parties would incur if Asbestos
Claims were litigated in state courts across the country.

6
7
8

This result, the successful resolution of an asbestos-related Chapter 11 bankruptcy that

9
10
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11

provides for extensive post-confirmation administrative resolution and payment of Asbestos Claims
without the use of section 524(g) of the Bankruptcy Code, is unprecedented in 18 years since section

12 524(g) was enacted. This result has been achieved in large part due to the expertise and experience of
13 FG and its attorneys.
14
15

BACKGROUND
On September 18, 2002, the Bankruptcy Court entered an order in the Debtors’ jointly-

16
administered cases appointing Bradley D. Sharp (“Sharp”) as the individual responsible for the duties
17
18

and obligations of the Debtors, with the powers set forth in California Corporations Code § 1400.

19 Sharp was appointed to oversee and manage the Debtors’ operations, make decisions as to the
20 liquidation of assets as appropriate, and to take all steps necessary, convenient or advisable to
21 administer the Debtors’ bankruptcy cases and to direct the Debtors’ legal counsel in the prosecution
22 of the bankruptcy cases.
23

Following the Debtors’ bankruptcy filing, the Debtors conducted a sale of their operating

24
assets and pursued certain bankruptcy-related causes of actions. The proceeds from those efforts
25
26

were distributed to the Debtors’ secured and administrative priority creditors, leaving the Debtors’

27 estates with no ongoing business operations and few remaining funds from which to pay millions of
28 dollars of Asbestos Claims.

{CHGOFIRE/001/00027908.DOC/}
4
Case:
01-45483 Doc# 436 Filed: 08/09/12
AMENDED INTERIM FEE APPLICATION
23

Entered: 08/09/12 18:31:48

Page 4 of

1

On December 14, 2006, the Debtors filed their Motion for Order Authorizing (I) Pro-Rata

2 Distribution on Account of Allowed Chapter 11 Expenses of Administration, (II) Dismissing Chapter
3 11 Cases Pursuant to 11 U.S.C. §§ 105(a), 349(b) and 1112(b); and (III) Directing Post-Dismissal
4 Service of Notice of Insurance-Related Claims (the “Distribution Motion”), seeking authority to wind
5
6

down their estates by making pro rata distributions from available assets to administrative expense
claimants. The Distribution Motion was granted by an Order entered on January 4, 2007 (the

7
8
9

“Distribution Order”), pursuant to which the Debtors were authorized to submit an ex-parte motion
for entry of an order dismissing the Debtors’ cases following the completion of those pro rata

10 distributions to their administrative expense claimants.
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11

While the assets of several of the Debtors had been fully liquidated by the time the

12 Distribution Order was entered, the Active Debtors’ estates contained valuable unliquidated assets,
13

namely their interests in insurance policies. Under those policies, the Active Debtors were entitled to

14
coverage and/or indemnification for asbestos-related claims asserted against them. Accordingly, the
15
16

Active Debtors did not seek to dismiss their bankruptcy cases and instead, with FG’s assistance,

17 engaged in substantial efforts to resolve their chapter 11 cases through the confirmation of a
18 liquidation plan.
19

Over the last five years, the professionals and paraprofessionals of FG have spent over 1,200

20 hours helping the Active Debtors maximize the value of their insurance assets for the benefit of their
21

creditors and confirm a chapter 11 plan. Despite the fact that the Active Debtors’ cases were not well-

22
suited to the asbestos-bankruptcy framework provided by section 524(g), FG successfully negotiated
23
24

settlements with three of the Active Debtors’ primary insurance carriers, and subsequently, the Active

25 Debtors’ excess insurance carrier. These settlements, for which the Active Debtors seek court
26 approval as part of the Plan, promise a minimum recovery in excess of $16 million. These results far
27 exceed those anticipated at the time of FG’s retention, and will provide substantial recoveries for
28
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1

holders of both Bar Date Asbestos Personal Injury Claims and Supplemental Bar Date Asbestos

2 Personal Injury Claims.
As of the date of the filing of this Application, FG and the Active Debtors have not yet

3

4 reached a settlement with Continental Casualty Company, the Active Debtors’ final solvent primary
5
6

insurance carrier. However, FG, on behalf of the Active Debtors, successfully negotiated a resolution
to the myriad of Plan objections asserted by Continental. In addition, FG and Continental negotiated

7
8
9

an option that would permit Continental to obtain certain plan protections and settle its potential
liability in exchange for a payment in excess of $2.56 million. In the event that Continental does not

10 exercise this option, the parties have negotiated a streamlined mechanism for the determination of
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11 Continental’s coverage obligations with respect to particular Asbestos Claims.
12
13

Finally, FG, on behalf of the Active Debtors, has pursued a claim in the liquidation of its final
primary insurance carrier, Home Insurance Company. FG has submitted all necessary documentation

14
in support of its claim and expects that its claim will be liquidated following confirmation of the
15
16

Active Debtors’ Plan.
FG’S RETENTION

17

On May 11, 2007, CFB filed the Motion of CFB Liquidating Corp. for Authority to Retain

18

19 FrankGecker LLP as Special Counsel Pursuant to 11 U.S.C. § 327(c) and Declaration of Joseph D.
20 Frank [Docket No. 1404].2 CFB investigated the expertise and ability of FG and determined that FG
21
22

would be suitable special counsel to assist CFB in its efforts to confirm a plan of liquidation that
would permit CFB to maximize insurance assets and establish an efficient centralized mechanism to

23
24
25

resolve its asbestos-related liabilities. In particular, CFB determined that FG has extensive
experience in handling both litigation and the settlement negotiations in asbestos-related bankruptcy

26
27
2

28

Docket Nos. 1404, 1407 and 1412 refer to the docket of the Active Debtors’ parent, In re National Refractories &
Minerals Corporation, Case No. 01-45483.
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1

cases and confirmation of plans that resolve asbestos claims, and is familiar with the Asbestos Claims

2 in these cases.
On May 25, 2007, CFB filed a Supplement to Motion of CFB Liquidating Corp. for Authority

3

4 to Retain FrankGecker LLP as Special Counsel Pursuant to 11 U.S.C. § 327(c) [Docket No. 1407] in
5
6

order to clarify that FG agreed that any compensation and reimbursement of expenses paid to FG
would not be paid from funds CFB held at that time. Rather, FG would only seek compensation and

7
8
9

reimbursement of expenses to be paid from funds recovered by CFB after FG’s retention was
approved. CFB anticipated such funds would only arise from the monetization of the Active

10 Debtors’ insurance.
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11

On June 19, 2007, the Court entered an order authorizing CFB’s retention of FG as its special

12 counsel [Docket No. 1412] (the “Retention Order”), retroactive to April 19, 2007, under the
13

provisions of Section 327(e) of the Bankruptcy Code, for the purpose of: (a) assisting CFB in the

14
investigation, negotiation and/or litigation with CFB’s insurers; (b) negotiating and documenting any
15
16

agreement reached with those insurers or other efforts to liquidate CFB’s insurance; and (c) assisting

17 CFB in preparation of a plan of liquidation with a particular emphasis on aspects of the plan that will
3
18 address the liquidation and payment of personal injury claimants. A copy of the Retention Order is

19 attached to the Declaration of Joseph D. Frank (the “Declaration”) as Exhibit A.
20
21

At the time of FG’s retention, CFB lacked funds from which to pay its administrative
expenses, including attorneys’ fees. However, CFB and FG contemplated that FG would soon pursue

22
approval of a settlement with Hartford Accident and Indemnity Company (“Hartford”) that would
23
24

provide CFB with funds to cover the ongoing costs of administration and to make interim

25 distributions of compensation to the Debtors’ professionals, to the extent allowed by the Court.
26
27
28

3

FG and the Active Debtors do not believe that WFB faces any significant Asbestos Claim liabilities. As a result, FG
was originally retained only in CFB’s bankruptcy case. In order to resolve WFB’s bankruptcy case, Bradley Sharp
retained FG to represent WFB and to incorporate WFB into the Plan.
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1

Pursuant to the terms of the Retention Order, FG agreed to be compensated on an hourly basis

2 at FG’s customary hourly rates (such rates being subject to normal adjustments from time to time for
3 inflation and other factors) and to be reimbursed for the actual and necessary expenses that FG
4 incurred in representation of CFB. Although CFB initially proposed its own plan of liquidation, in
5
6

May, 2012, FG was retained to represent WFB in connection with the Active Debtors’ efforts to
propose and confirm a joint chapter 11 plan of liquidation (the “Plan”).

7
8

During the Application Period, FG focused its efforts on the following primary tasks:
x

Assisting the Active Debtors in the investigation of the Active Debtors’ insurance
assets;

x

Conducting extensive negotiations with the Active Debtors’ primary and excess
insurers;

12

x

Exploring other efforts and avenues to liquidate the Active Debtors’ insurance assets;

13

x

Pursuing a claim against the Active Debtors’ insolvent insurer;

14

x

Negotiating and drafting various settlement agreements with the Active Debtors’
insurers;

x

Preparing and filing Suggestions of Bankruptcy in pending asbestos personal injury
cases;

x

Engaging in discovery with various insurers;

x

Preparing, filing and negotiating a plan of liquidation and disclosure statement and
various amendments thereto;

x

Attending numerous hearings, in person or telephonically, on plan confirmation,
settlement with insurers and status;

x

Coordinating with various creditors regarding preparation and filing of Fed. R. Bankr.
P. 2019 reports; and

x

Attending plan document meetings and settlement meetings with various insurers.

9
10
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11

15
16
17
18
19
20
21
22
23
24
25

This application sets forth in detail the work performed and the time spent by FG during the

26 Application Period and seeks allowance of fees totaling $555,942.50 and expenses totaling
27 $15,022.42, which were incurred during that period.
28
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To aid the Court in its review of this application, FG has divided this application into two

1

2 parts: Part I describes the practical and legal issues encountered by FG and the actions taken and
3 results obtained by counsel; and Part II describes the qualifications and areas of special expertise of
4 FG and the manner in which fees and costs were calculated by FG.
5
6

I.

SERVICES PERFORMED
For services rendered during the Application Period, FG seeks allowance and payment of

7
professional fees at FG’s customary hourly rates totaling $555,942.50. FG has attempted to place
8
9

each of the described services performed into the category that best relates to the service provided.

10 Because certain services may relate to more than one category, however, there are occasions when
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11 services pertaining to one category might just as appropriately have been included in another
12 category. A chart detailing the Fee Application Summary by task categories is attached to the
13 Declaration as Exhibit B.
14

During the Application Period, FG successfully negotiated settlements with three of the

15
Active Debtors’ insurance carriers: Hartford, Bituminous Casualty Company (“Bituminous”), and
16
17

Ace Insurance Company (“Ace”). The three settlements, which are substantially similar in form,

18 provide settlement amounts paid by each particular insurance carrier in order to buy back the
19 insurance policies issued to the Active Debtors, resolve any and all claims thereunder and provide
20 additional relief. Each of these settlements is for an amount in excess of the coverage limits
21
22

remaining under the policies settled. CFB originally intended to seek stand-alone approval of these
settlements pursuant to section 363(b) of the Bankruptcy Code and Federal Rule of Bankruptcy

23
24
25

Procedure 9019. However, after the Court declined to approve CFB’s stand-alone settlement with
Hartford and instructed CFB that such relief must be sought in the context of a chapter 11 plan, the

26 Active Debtors and FG have focused their efforts on negotiating, drafting and confirming the current
27 Plan that incorporates these settlements.
28
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1

Pursuant to the terms of the Plan, Asbestos Claims will be separately liquidated by a

2 liquidating trust (the “Liquidating Trust”), to be established upon confirmation and effectuation of the
3 Active Debtors’ Plan. The Plan also contemplates the adoption of uniform, centralized trust
4 distribution procedures that will allow for the uniform resolution of all Asbestos Claims asserted
5
6

against the Active Debtors.
A.

Administration

$23,888.00

7
8
9

FG has spent 58.30 hours at a cost of $23,888.00 on matters related to Administration. Time
billed by FG in this category relates to necessary administrative tasks, including consulting with the

10 Active Debtors’ responsible person, Bradley Sharp, preparing case status reports and addressing the
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11 Court’s orders to show cause why the Active Debtors’ cases should not be converted or dismissed
12 and addressing the requirement of certain professionals to file statements pursuant to Federal Rule of
13

Bankruptcy Procedure 2019.

14
B.

Claims Administration

$4,447.50

15
16

FG has spent 9.60 hours at a cost of $4,447.50 on matters related to Claims Administration.

17 Time billed by FG in this category relates to the review, analysis, allocation and calculation of claims
18 and the negotiated settlement of certain unpaid administrative expense claims. In light of the fact that
19 the Active Debtors’ Plan contemplates that all Asbestos Claims will be separately resolved by the
20 Liquidating Trust, FG has not dedicated substantial resources to analysis of individual claims and/or
21

to filing of objections to those claims.

22
C.

Court Appearances

$9,545.00

23
24

FG has spent 22.10 hours at a cost of $9,545.00 appearing telephonically or in person at

25 various hearings. Particularly over the last three years, FG has been required to attend several
26 hearings relating to its efforts on behalf of the Active Debtors, first to obtain approval of the
27 settlement with Hartford, and subsequently to pursue confirmation of a consensual Plan incorporating
28
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1

the Active Debtors’ settlements with their insurance carriers and addressing the United States

2 Trustee’s motions seeking a showing of cause why the Active Debtors’ cases should not be
3 dismissed. FG has not billed for 30.50 hours of non-working travel time at a cost of $11,455.00.
4
5
6

D.

Fee and Retention Applications

$34,005.50

FG has spent a total of 89.20 hours on work included in this category with a total value of
$34,005.50. In 2008, FG prepared and filed its First Interim Application for Fees and Expenses at the

7
8
9

same time that CFB sought approval of CFB’s $9 million-plus proposed settlement with Hartford
outside of a chapter 11 plan. At the hearing on the original application, Judge Tchaikovsky declined

10 to approve FG’s initial application due to FG’s failure to provide an appropriate affidavit in support
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11 of the application, but giving FG leave to refile the application.
12
13

At the same hearing, Judge Tchaikovsky declined to approve the proposed settlement with
Hartford, stating that such a settlement should be accomplished in the context of a chapter 11 plan.

14
Because CFB’s estate lacked other available funds from which FG could be paid, FG refrained from
15
16

expending estate and judicial resources to pursue an award of compensation while the possibility of

17 payment of allowed fees remained unclear. Now that the Active Debtors, with FG’s assistance, have
18 made substantial progress toward the resolution of their bankruptcy cases and anticipate recoveries in
19 excess of $16 million in connection with the Plan, FG has determined that it is appropriate to dedicate
20 resources to this current Application.
21

E.

Insurance Investigation and Settlement Negotiations

$159,126.00

22
FG has spent a total of 332.70 hours on work included in this category with a total value of
23
24

$159,126.00. From the time of FG’s retention, the Active Debtors’ assets have consisted primarily of

25 the Active Debtors’ rights under various insurance policies on account of Asbestos Claims. During
26 the Application Period, FG extensively investigated the insurance available, explored a variety of
27 bases for maximizing the estate and negotiated potential settlements with the Active Debtors’
28
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1

insurance carriers. After substantial negotiations, FG reached the proposed settlement with Hartford,

2 and subsequently negotiated similar settlements with ACE and Bituminous that generally followed
3 form with the Hartford settlement. These three settlements contemplated an approximately $12
4 million recovery for the Active Debtors’ estates. After Judge Tchaikovsky decided not to approve
5
6

the Hartford settlement, FG engaged in further negotiations with Hartford in order to conform the
Active Debtors’ settlement to the directives provided by Judge Tchaikovsky and the concerns of the

7
8
9

United States Trustee. Thereafter, FG engaged in additional settlement discussions with Bituminous
and ACE in an effort to conform their prior settlements in line with the revised settlement between

10 the Active Debtors and Hartford.
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11

Subsequently, FG engaged in substantial settlement discussions and negotiations with Safety

12 National Casualty Company (“Safety National”), an excess insurance carrier of the Active Debtors.
13

Safety National issued excess policies to the Active Debtors with combined potential coverage limits

14
of $20 million. However, Safety National asserted a number of potential coverage defenses,
15
16

including the assertion that the Debtors’ primary insurance carriers would not properly exhaust their

17 insurance coverage obligations through the settlements and that Safety National’s policies should be
18 interpreted to exclude from coverage certain claims asserted against the Active Debtors. Safety
19 National asserted that the Debtors’ primary insurance carriers were not properly exhausting their
20 coverage obligations in the context of Safety National’s objection to the plan of liquidation
21

previously proposed by CFB. As a result of Safety National’s objection, the Active Debtors and

22
Safety National engaged in bilateral settlement negotiations, attempting to resolve the objections
23
24

Safety National raised with respect to CFB’s plan, along with efforts to negotiate a resolution of

25 Safety National’s own coverage obligations. In addition, the ultimate settlement that FG negotiated
26 with Safety National involved several revisions to the structure and substance of CFB’s plan, leading
27 to the current Plan and requiring extensive further conversations with the Debtors’ other insurers. As
28
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1

a result, a substantial portion of FG’s time entries related to these efforts have been included in the

2 category of time entries relating to the Plan and Disclosure Statement.
Finally, FG also pursued recovery on a claim of at least $2.4 million against Home Insurance

3

4 Company in Liquidation (“Home”), which is insolvent but making substantial distributions to its
5
6

insureds. This effort included investigation and negotiation with the Home liquidator because, prior
to FG’s involvement, CFB had never pursued this claim and the claim bar date had passed. Recovery

7
8

on this claim remains uncertain.
F.

9

Litigation

$3,077.50

FG has spent a total of 11.30 hours on work included in this category with a total value of

10
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11 $3,077.50. During the Application Period, FG prepared and filed numerous Suggestions of
12 Bankruptcy in various jurisdictions where asbestos personal injury lawsuits had been filed against
13

CFB.

14
G.

Plan-Related Issues

$321,853.00

15
16

FG has spent a total of 774.10 hours providing professional services with respect to Plan-

17 related issues, with a total value of $321,853.00. After the Active Debtors reached, and incorporated
18 into their Plan, revised settlements with Hartford, ACE and Bituminous, the Active Debtors received
19 opposition to these settlements first from Continental and later from Safety National. Both
20 Continental and Safety National raised issues relating to the impact of the proposed settlements upon
21

their insurance obligations with respect to the Asbestos Claims asserted against the Active Debtors.

22
In connection with their objections, Continental and later Safety National sought to engage in lengthy
23
24
25

discovery relating to the Plan and threatened a heavily-contested Plan confirmation hearing.
Because the Plan incorporates settlements that are expected to yield in excess of $16 million,

26 the majority of FG’s services rendered have related to its efforts to confirm a consensual chapter 11
27
28

{CHGOFIRE/001/00027908.DOC/}
13 Entered: 08/09/12 18:31:48
Case:
01-45483 Doc# 436 Filed: 08/09/12
AMENDED INTERIM FEE APPLICATION
23

Page 13 of

1

plan. Specifically, FG’s work in this category during the Application Period has included, but is not

2 limited to, the following tasks:
3

x

drafting and revising the Plan and the Disclosure Statement relating thereto (the
“Disclosure Statement”);

x

negotiating resolution of the objections asserted by Continental with respect to both
the Plan and Disclosure Statement;

x

drafting and revising a trust agreement to govern the Liquidating Trust created under
the Plan to receive and liquidate Asbestos Claims;

x

drafting and revising trust distribution procedures and other materials governing the
submission of claims to the Liquidating Trust and the processing of those claims.

x

negotiating a mechanism for the submission, acceptance and resolution of claims for
which Continental may have legal liability;

x

negotiating a settlement option for Continental to elect to resolve its potential
obligations to the Active Debtors and their creditors under its insurance policies;

x

engaging in written discovery with Safety National to address its objections to the
Plan;

x

negotiating with Safety National with respect to its Plan objections and the potential
resolution of issues relating to the insurance policies issued by Safety National to the
Active Debtors;

x

negotiating the ultimate terms of settlement between the Active Debtors and Safety
National;

x

establishing a supplemental bar date to allow assertion of claims by claimants who
would have timely asserted Asbestos Claims but for the fact that they were unaware of
the condition(s) giving rise to their Asbestos Claims as of the original February 19,
2002 bar date, so that those creditors might also participate in distributions under the
Plan;

x

communicating with the United States Trustee’s office regarding the Plan and
Disclosure Statement;

x

addressing the orders to show cause issued by the Court concerning CFB’s ability to
obtain confirmation of a plan;

x

drafting and amending balloting and solicitation procedures relating to confirmation;

x

preparing notices relating to the Confirmation Hearing and deadlines relating thereto;

x

soliciting votes to accept or reject the Plan; and

4
5
6
7
8
9
10

FRANKGECKER LLP
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1
2

x

communicating with creditors regarding the Plan.

FG, on behalf of the Active Debtors, engaged in extensive settlement discussions with both

3 Continental and Safety National in connection with the Plan. Ultimately, the Active Debtors reached
4 an agreement with Continental upon a procedure for: (i) the submission of Asbestos Claims to
5 Continental over time; (ii) Continental’s timely analysis and evaluation of the submitted Asbestos
6

Claims; and (iii) setting forth the rights of the Liquidating Trust in the event Continental declines to

7
pay the Asbestos Claims submitted. This procedure is set forth in section 8.3 of the Plan.
8
9

Safety National’s plan objection focused on the fact that the Active Debtors’ settlements with

10 its primary insurance carriers would excuse and resolve those carriers’ obligations to defend against

FRANKGECKER LLP
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11 individual Asbestos Claims. Safety National disputed the Active Debtors’ contention that the
12 Asbestos Claims asserted against them would exhaust all primary insurance coverage and trigger
13
14

Safety National’s excess insurance policies. On this basis, Safety National directly opposed the
Active Debtors’ proposed settlements with Hartford, Bituminous and ACE.

15
16
17

To avoid a costly, contested confirmation hearing, FG pursued dual-track settlement
negotiations with counsel to Safety National aiming to either resolve Safety National’s potential

18 coverage obligations, rendering it a settling insurer, or to adequately address its objections to the
19 proposed plan. These negotiations took over a year to complete but bore substantial fruit: resolution
20 of all of Safety National’s objections and a $4.9 million settlement that increased the Active Debtors’
21

contemplated recoveries to over $16 million.

22
FG’s negotiation with Safety National necessitated substantial revisions to the Plan to, inter
23
24

alia, (i) include Safety National as a settling insurer, (ii) establish a class of holders of Asbestos

25 Claims who were unaware of the conditions giving rise to their claims as of the February 19, 2002
26 bar date for all claims in the Active Debtors’ cases, (iii) provide for a division of the insurance
27 proceeds among the two classes of holders of Asbestos Claims that does not unfairly dilute the
28

{CHGOFIRE/001/00027908.DOC/}
15 Entered: 08/09/12 18:31:48
Case:
01-45483 Doc# 436 Filed: 08/09/12
AMENDED INTERIM FEE APPLICATION
23

Page 15 of

1

recoveries of holders of timely-filed Asbestos Claims, and (iv) include WFB as a debtor under the

2 Plan.
As a result of these efforts, FG expects that the Active Debtors will obtain confirmation of

3

4 their Plan on September 6, 2012, with few, if any, contested issues. If successful, the Plan will yield
5
6

in excess of $16 million, with the vast majority of all recoveries flowing to payment of Asbestos
Claims against the Active Debtors. In addition, the Plan will enable the Active Debtors to establish a

7
8
9

trust that will operate pursuant to distribution procedures proposed in connection with the Plan to
provide an efficient, centralized mechanism for resolving Asbestos Claims in a uniform fashion,

FRANKGECKER LLP
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10 greatly reducing administrative and legal costs for both the Active Debtors and their claimants.
11 II.

CALCULATION OF TIME AND FEES

12

This is the first interim application for compensation and reimbursement of expenses of the

13 Active Debtors’ special counsel. It covers the period from April 19, 2007 to and including June 30,
14

2012. All professional services for which compensation is requested herein, and all expenses

15
incurred for which FG seeks reimbursement, have been for services directly related to this case that
16
17

were rendered for the benefit of the Active Debtors. No agreement or understanding exists between

18 FG and any other person for the sharing of compensation received or to be received in connection
19 with the case, other than as disclosed herein or authorized pursuant to 11 U.S.C. §§ 327, 328, 330 and
20 331.
21
22

This Application seeks interim approval and payment of the professional services set forth in
chronological order, organized by categories, on Exhibit C to the Declaration. A chart setting forth

23
24
25
26

the hourly rates charged by and the actual time spent by each professional for services rendered in the
case is attached to the Declaration as Exhibit E.
FG submits that it has rendered valuable professional services that have benefited CFB and its

27 creditors. The professional services described herein were performed by attorneys and paralegals
28 with the requisite expertise and skill. Attached as Exhibit F to the Declaration are the backgrounds
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1

of the attorneys and paralegals who performed services on behalf of CFB. The services rendered by

2 FG have not been duplicative of other services rendered in this case.
3

As set forth in detail in Exhibit C to the Declaration, FG’s attorneys and paralegals have

4 spent a total of 1,297.30 hours providing necessary legal services to CFB. As a result, FG requests
5
6

compensation in the amount of $555,942.50 for actual, necessary legal services performed. The
average hourly rate (excluding paralegal time) is $442.11. In addition, FG has expended the sum of

7
8
9

$15,022.42 for actual, necessary expenses incurred in representing CFB.
Except with respect to its fee application filed on October 15, 2008 and amended by the

10 present application, FG has previously neither requested nor received any amounts on account of

FRANKGECKER LLP
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11 services rendered during the Application Period. In preparing this fee application, FG has calculated
12 the amount of time spent by each attorney and paralegal in performing actual, necessary legal
13

services for the benefit of the Active Debtors and their creditors. The data used came directly from

14
computer records that are kept by FG for each of its clients. The listed hourly rates charged are the
15
16

regular hourly rates charged by FG to its clients. FG has endeavored to avoid duplication of effort

17 between parties, and in certain instances where more than one attorney billed for a specific task, there
18 was a need for multiple attorneys’ involvement or the time of one of the attorneys was voluntarily
19 written off.
20
21

The Application also includes out-of-pocket expenses incurred in the amount of $15,022.42,
as itemized in Exhibit D to the Declaration. FG does not bill its clients or seek compensation in this

22
Application for its overhead expenses, including word processing, in-house photocopying, long
23
24

distance telephone and legal research; instead, such expenses are factored into FG’s normal and

25 customary rates. FG does not include charges for postage, outside photocopying, messenger services
26 or local transportation in its overhead because it has determined that it is fairer to FG’s smaller clients
27 who use proportionately less of these services to have these expenses billed separately. These
28
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1

charges fairly compensate FG for its actual out-of-pocket costs and do not result in undue revenue for

2 the firm. Moreover, FG’s non-bankruptcy clients routinely are billed for and pay these types of
3 expenses. Accordingly, the reimbursements requested are consistent with the United States
4 Bankruptcy Court, Northern District of California Guidelines for Compensation and Expense
5
6

Reimbursement of Professionals and Trustees.
No compensation has been promised to FG other than as disclosed or approved by this Court.

7
8
9

FG certifies that there is no agreement between it and any other party regarding the sharing of fees
except among FG’s partners, and FG has not discussed or negotiated the amount of its fees with any

10 party except its clients. Finally, FG represents that it is, and remains, a disinterested party and does

FRANKGECKER LLP
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11 not hold any relationship adverse to the Active Debtors or their estates.
12
13

WHEREFORE, FG respectfully requests that this Court enter an Order:
A.

Allowing FG interim compensation for actual, necessary legal services in the amount

14
of $555,942.50;
15
16

B.

Allowing FG reimbursement of actual, necessary expenses in the amount of

17 $15,022.42;
18

C.

Authorizing the Active Debtors and/or the Liquidating Trust to pay compensation and

19 reimbursement in the amount of $570,964.92 when funds become available and without further order
20 of Court; and
21

D.

Granting such other relief as the Court deems just and equitable.

22
23
Dated: August 9, 2012

FRANKGECKER LLP

24
25
26
27
28

/s/ Joseph D. Frank
Special Counsel for CFB Liquidating Corp., f/k/a
Chicago Fire Brick Company, and WFB
Liquidating Corp., f/k/a Wellsville Fire Brick
Company.
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1
DECLARATION OF JOSEPH D. FRANK

2
3

I, Joseph D. Frank, declare as follows:

4

1.

The following facts are within my personal knowledge unless otherwise stated. If

5 called to testify as a witness with regard to the statements set forth below, I could and would
6

competently testify thereto.

7
2.

I am an attorney at law, duly licensed to practice pro hac vice before this Court in In

8
9

re CFB Liquidating Corporation, f/k/a Chicago Fire Brick Company, an Illinois Corporation, et al.,

FRANKGECKER LLP
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CHICAGO, ILLINOIS 60654

10 Case No. 01-45483 RLE.
11

3.

I am a partner in the law firm of FrankGecker LLP (“FG” or “Applicant”).

12

4.

On May 11, 2007, CFB filed the Motion of CFB Liquidating Corp. for Authority to

13 Retain FrankGecker LLP as Special Counsel Pursuant to 11 U.S.C. § 327(c) and Declaration of
14

Joseph D. Frank [Docket No. 1404]. On May 25, 2007, CFB filed a Supplement to Motion of CFB

15
Liquidating Corp. for Authority to Retain FrankGecker LLP as Special Counsel Pursuant to 11
16
17

U.S.C. § 327(c) [Docket No. 1407] in order to clarify that FG has agreed that any compensation and

18 reimbursement of expenses paid to FG would not be paid from funds CFB held at that time. Rather,
19 FG only seeks compensation and reimbursement of expenses to be paid from funds recovered by
20 CFB after FG’s retention was approved. CFB anticipated such funds would only arise from the
21
22

monetization of CFB’s insurance.
5.

On June 19, 2007, the Court entered an order authorizing CFB’s retention of FG as its

23
24
25

special counsel [Docket No. 1412] (the “Retention Order”), retroactive to April 19, 2007, under the
provisions of Section 327(e) of the Bankruptcy Code, for the purpose of: (a) assisting CFB in the

26 investigation, negotiation and/or litigation with CFB’s insurers; (b) negotiating and documenting any
27 agreement reached with those insurers or other efforts to liquidate CFB’s insurance; and (c) assisting
28 CFB’s general bankruptcy counsel in preparation of a plan of liquidation with a particular emphasis
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1

on aspects of the plan that will address the liquidation and payment of personal injury claimants. A

2 copy of the Retention Order is attached hereto as Exhibit A.
3

6.

Although CFB initially proposed its own plan of liquidation, on May 9, 2012, FG was

4 retained to represent WFB Liquidating Corporation f/k/a Wellsville Fire Brick Company (“WFB”) in
5
6

connection with the efforts of CFB And WFB (collectively, the “Active Debtors”) to propose and
confirm their joint chapter 11 plan of liquidation (the “Plan”).

7
8
9

7.

As a partner of FG, I have access to certain records and documents, including those

documents and records pertaining to the Active Debtors. I am familiar with all of the pleadings,

10 documents and memoranda which have been prepared, filed or reviewed by FG attorneys as special

FRANKGECKER LLP
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11 counsel for the Active Debtors. I have reviewed the time and expense records attached to the
12 accompanying Amended Application of FrankGecker LLP for Interim Allowance and Payment of
13

Compensation and Reimbursement of Expenses, Incurred as Special Counsel to CFB Liquidating

14
Corporation, f/k/a Chicago Fire Brick Company, et al., (the “Application”) and believe that the legal
15
16

services performed by the attorneys and paralegals who rendered services in this case and the

17 expenses incurred were reasonable, actual and necessary to adequately represent the Active Debtors
18 and to maximize estate assets for the benefit of creditors.
19

8.

FG’s time records are prepared by employees who have been trained in the use of

20 FG’s timekeeping system. The time records are prepared in accordance with the following
21

procedures:

22
a.

FG’s attorneys and paralegals maintain timesheets or input time records

23
24

directly into FG’s time and billing program. Each time record is assigned to a specific project billing

25 category. All attorneys understand that services are to be billed as individual tasks and that
26 “lumping” of services into a single time entry is not permitted without designation of a category for
27
28
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1

each discrete task. Time records are generally prepared contemporaneously with the work being

2 performed and are recorded in one-tenth of an hour increments.
b.

3

In preparing this fee application, FG has calculated the amount of time spent

4 by each attorney and paralegal in performing actual, necessary legal services, organized by project
5
6

billing categories. The data used came directly from computer records that are kept by FG for each
of its clients. The hourly rates charged are the regular hourly rates charged by FG to its clients. FG

7
8
9

has endeavored to avoid duplication of effort between parties, and in certain instances where more
than one attorney billed for a specific task, there was a need for multiple attorneys’ involvement or

10 the time of one of the attorneys was voluntarily written off. This type of representation has been

FRANKGECKER LLP
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11 approved in analogous circumstances.
12
13

c.

Disbursements which have been incurred are entered into FG’s timekeeping

system, identifying the nature and amount of each expense incurred.

14
9.

A Fee Application Summary chart, detailing the time entries for services rendered

15
16

during the period from April 19, 2007 through July 31, 2012 (the “Application Period”), separated by

17 task categories, is attached hereto as Exhibit B. FG has attempted to place each of the described
18 services performed into the category that best relates to the service provided. Because certain
19 services may relate to more than one category, however, there are occasions when services pertaining
20 to one category might just as appropriately have been included in another category.
21

10.

The professional services rendered by FG during the Application Period have required

22
the expenditure of substantial time and effort. In total, the attorneys of FG have devoted 1,297.30
23
24

recorded hours to the representation of the Active Debtors, at a blended rate of $442.11 per hour

25 (excluding paraprofessional hours). This Application seeks interim approval and payment of the
26 professional services set forth in chronological order, organized by categories, on Exhibit C.
27
28
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1

11.

FG seeks reimbursement of expenses incurred in connection with its representation of

2 the Active Debtors, in the total amount of $15,022.42. FG does not bill its clients or seek
3 compensation in this Application for its overhead expenses, including word processing, in-house
4 photocopying, long distance telephone and legal research; instead, such expenses are factored into
5
6

FG’s normal and customary rates. FG does not include charges for postage, outside photocopying,
messenger services or local transportation in its overhead because it has determined that it is fairer to

7
8
9

FG’s smaller clients who use proportionately less of these services to have these expenses billed
separately. These charges fairly compensate FG for its actual costs and do not result in undue

10 revenue for the firm. Moreover, FG’s non-bankruptcy clients routinely are billed for and pay these
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11 types of expenses. A detailed statement of expenses is attached hereto as Exhibit D.
12
13

12.

A chart depicting the hourly rates charged by the attorneys at FG, together with the

actual hours spent by each timekeeper for services rendered in the case, is attached hereto as Exhibit

14
E. Because, for the reasons described in the Application, the Application spans over five years, the
15
16

customary hourly rates of certain of FG’s professionals and paraprofessionals have been subject to

17 one or more adjustments during that time. These adjustments have been based on market conditions
18 and increases in levels of experience and have been applied with respect to FG’s clients, both inside
19 and outside of bankruptcy. Accordingly, the hours worked by a professional at different rates are
20 separately listed. FG believes that its hourly rates (such rates being subject to normal adjustments
21

from time to time for inflation and other factors) are comparable to those charged by similarly

22
experienced attorneys specializing in bankruptcy and insolvency.
23
24

13.

FG submits that it has rendered valuable professional services that have benefited the

25 Active Debtors and their creditors. The professional services described herein were performed by
26 attorneys and paralegals with the requisite expertise and skill. Attached hereto as Exhibit F are the
27
28
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1

backgrounds of the attorneys and paralegals who performed services on behalf of the Active Debtors.

2 The services rendered by FG have not been duplicative of other services rendered in this case.
3

14.

No agreement or understanding exists between FG and any other person for the

4 sharing of compensation received or to be received in connection with the case, other than as
5
6

disclosed herein or authorized pursuant to 11 U.S.C. §§ 327, 328, 330 and 331. FG respectfully
submits that all services rendered in this case have been reasonable, actual and necessary. The

7
8
9

services have been beneficial to the Active Debtors and their creditors.
15.

I have reviewed the requirements of BLR 9029-1 and, to the best of my knowledge,

10 the Application complies with this rule. Pursuant to the Northern District Guidelines, a cover letter to
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11 the Application is being sent to Bradley Sharp, CFB’s Responsible Person, concurrently with the
12 filing of this Application. A copy of the transmittal letter is attached hereto as Exhibit G.
13
14

I declare under penalty of perjury in accordance with the laws of the United States of America
that the foregoing is true and correct and that this Declaration was executed on the 9th day of August,

15
16

2012, at Chicago, Illinois.

17
18

/s/ Joseph D. Frank

19
20
21
22
23
24
25
26
27
28
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